SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION THIRD DEPARTMENT

In the Matter of the Application of
RIVENDELL WINERY, LLC and SUSAN L. WINE,
Petitioners-Appellants,

For a Judgment Pursuant to Article 78 of the Civil
Practice Law and Rules

- against -

LINDA DONOVAN, GAIL CHRISTMAN, PATRICIA
SCHWARTZ, JEFFREY CLOCK and ROBERT
HUGHES, INDIVIDUALLY AND AS MEMBERS OF
THE ZONING BOARD OF APPEALS OF THE
TOWN OF NEW PALTZ, THE ZONING BOARD OF
APPEALS OF THE TOWN OF NEW PALTZ and
THOMAS WIACEK, BUILDING INSPECTOR,
TOWN OF NEW PALTZ,

Respondents-Respondents.
-and-

KEVIN C. HARP and JOSEPH E. O’CONNOR

Intervenors-Respondents

Motion By: Susan L. Wine
Petitioner—Appellant Pro-se
507 Albany Post Road
New Paltz, NY 12561
Telephone: (917) 626-5535

Charles A. Martin, Esq.

NOTICE OF MOTION

ULSTER COUNTY
INDEX NO.: 08-275

Campanelli & Associates, P.C.
Attorneys for Petitioner-Appellant

Rivendell Winery, LLC
129 Front Street
Mineola, New York 11501

Telephone: (516) 746-1600

Motion Returnable: Date: October 5, 2009
Time: 10:00 a.m.

Place: State of New York

Supreme Court, Appellate Division



Supporting Papers:

Relief Demanded:

Answering Affidavits:

Dated: September 18, 2009

TO: State of New York

Third Judicial Department

Empire State Plaza

Robert Abrams Building for Law and Justice
State Street, Room 511

Albany, New York 12223

Upon submission. Oral argument is not requested nor permitted.

The affidavit of Susan L. Wine, sworn to the ___ day of
, 2009, together with the exhibits annexed thereto and
made a part thereof and all the pleadings previously served.

An order granting an extension of time in which to perfect
petitioners-appellants’ appeal pursuant to 22 NYCRR § 800.12.

Demand is made that answering papers, if any, be served on or before
the Friday preceding the motion return date pursuant to 22 NYCRR
§ 800.2(a).

SUSAN L. WINE
PETITIONER—APPELLANT PRO-SE
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NEW PALTZ, NY 12561
Telephone: (917) 626-5535

Charles A. Martin, Esq.
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MINEOLA, NEW YORK 11501
Telephone: (516) 746-1600
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Robert Abrams Building for Law and Justice

State Street, Room 511

Albany, New York 12223



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION THIRD DEPARTMENT

In the Matter of the Application of
RIVENDELL WINERY, LLC and SUSAN L. WINE, AFFIDAVIT

Petitioners - Appellants,

For a Judgment Pursuant to Article 78 of the Civil
Practice Law and Rules
ULSTER COUNTY
against. INDEX NO.: 08-275

LINDA DONOVAN, GAIL CHRISTMAN, PATRICIA
SCHWARTZ, JEFFREY CLOCK and ROBERT
HUGHES, INDIVIDUALLY AND AS MEMBERS OF
THE ZONING BOARD OF APPEALS OF THE
TOWN OF NEW PALTZ, THE ZONING BOARD OF
APPEALS OF THE TOWN OF NEW PALTZ and
THOMAS WIACEK, BUILDING INSPECTOR,
TOWN OF NEW PALTZ,

Respondents - Respondents.

-and-
KEVIN C. HARP and JOSEPH E. O'CONNOR

Intervenors-Respondents

STATE OF NEW YORK)
COUNTY OF ULSTER) ss:

Susan L. Wine, being duly sworn, deposes and says:
1. Tam the petitioner-appellant and as such am familiar with the pleadings and proceedings to
date in this action.
2. 1 make this affidavit in support of a motion pursuant to 22 NYCRR §800.12 seeking an
extension of time in which to perfect petitioners-appellants’ appeal.
3. This is an appeal by petitioners RIVENDELL WINERY, LLC and SUSAN L. WINE from an

Order granted by Honorable Gerald W. Connolly dated November 25, 2008 and entered



December 3, 2008. A copy of this order is attached as Exhibit "A".

. Petitioners served their notice of appeal, dated December 23, 2008 upon counsel and such
was filed with the Ulster County Supreme Court Clerk's Office on December 23, 2008. A
copy of the notice of appeal is annexed as Exhibit "B".

. I intended to perfect this appeal by September 23, 2009, and believed that such could be
done. On August 14, 2009, all counsel were sent proof copies of the Record on Appeal for
stipulation and agreement. The proof copy consisted of all papers considered as described by
Honorable Gerald W. Connolly in the Decision being appealed.

. By letter dated August 20, 2009, D1 Stasi, Moriello and Murphy, PC, acting on behalf of all
the municipal respondents, individually and in their representative capacities and the
municipal respondent boards, stated that they refused to stipulate to the proof of the Record
on Appeal stating that it was their opinion that it was not a correct and complete copy of the
Record on Appeal as it did not contain the entire record submitted to the Court in the Article
78 proceeding herein being appealed. A copy of this letter is annexed as Exhibit “C”.

. By letter dated August 25, 2009, Whiteman Osterman and Hanna, LLP, counsel for the
intervenors-respondents, stated that they agreed with the objections raised by Di Stasi,
Moriello and Murphy, PC, and further stated that my attempt to proceed pro se on behalf of
petitioner-appellant Rivendell Winery, LLC would be improper. A copy of this letter is
annexed hereto as Exhibit “D”.

. Notwithstanding the fact that the Record on Appeal offered contained each and every
document of the record noted by the lower court as being considered in the making of the
decision, I have made accommodations to these concerns and re-submitted a proof of the
Record on Appeal to all counsel which includes each and every document of the record

submitted to the lower court as described in the August 20, 2009 letter from DiStasi,



Moriello and Murphy, P.C.

9. Notwithstanding the fact that I, Susan L. Wine, hold the majority and controlling interest in
Rivendell Winery, LLC, I have retained Campanelli and Associates, P.C. as attorney for the
petitioner-appellant Rivendell Winery, LLC.

10. On September 10, 2009 all counsel were forwarded the revised proof of the Record on
Appeal and again requested to sign and circulate the stipulation waiving certification. A copy
of the letter is annexed as Exhibit "E".

11. On September 17, 2009, phone messages were left for all respondents’ counsel reminding
them of the request to sign and circulate a stipulation waiving certification.

12. To date I have not received the fully-executed stipulation waiving certification, nor has
counsel contacted me with any requested changes to the proposed Table of Contents and
Record on Appeal.

13. Accordingly, additional time is necessary in which to properly perfect the appeal.

14. I hereby request an extension of an additional 60 days in which to perfect the appeal.

WHEREFORE, I, Susan L. Wine, as pro se petitioner-appellant respectfully request an Order
extending time to perfect this appeal, together with such other and further relief as to this Court

seems just and proper.

Susan L. Wine

Sworn to before me this day of September, 2009

NOTARY PUBLIC



SUSAN L. WINE
507 Albany Post Road
New Paltz, New York 12561

September 18, 2009

State of New York

Supreme Court, Appellate Division

Third Judicial Department

Empire State Plaza

Robert Abrams Building for Law and Justice
State Street, Room 511

Albany, New York 12223

Attention: Clerk of the Court

Re: Motion to Extend Time to Perfect Appeal

Enclosed please find the original and one copy of petitioners-appellants motion seeking an
extension of time in which to perfect their appeal, along with a check in the amount of $45.00 for
filing of same. We ask that you make the motion returnable on Monday, October 5, 2009.

We likewise enclose our affidavit of service by mail of such upon counsel.

Thank you for your attention to this matter.

Very truly yours,

Susan L. Wine

Enclosure

cc: Charles A. Martin, Esq.
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proposed use constitutes an agricultural use under those definitions and that the ZBA determination

was issued in violation of the Open Meetings Law.

To succeed in overturning respondents’ determination, petitioners have the burden of
demonstrating that the challenged determination was: (1) without a sound basis in reason or without
regard for the facts, thereby rendering it “arbitrary and cépricious,” (2) in excess of respondent’s
jurisdiction, (3) in violation of lawful procedure, positive_a statutory or constitutional requirements,
or (4) an abuse of respondent’s discretionary power. Barring one or more of these wrongs, the Court

must confirm the determination (Matter of Pell v. Board of Education of Union Free School, 34

NY2d 222, 231 [1974]). Where the plain language of a zoning code is unambiguous, unless the

Zoning Board’s interpretation of same is irrational or unreasonable, it is entitled to deference (Saris

v, Town of Clifton Park, 38 AD 3" 981 (3" Dept. 2.007);'Kantor v, Olsen, 9 AD 3" 814 (3 Dept.
2004); Matter of Frishman v. Schmidt, 61 NY 2d 823, 825).
Initially, the Court notes that it is restricted to the record before the ZBA on appeal.
Petiti;)ners‘ first argue that the ZBA erred in appijring the definition of “Agriculture’* from
Town of New Paltz Zoning Code at §140-117.3 and §140-134. The starting point in construing
statutes is the statutory text, the clearest indi;:ator of legislative intent. The Court first determines
whether thefe is a “plain meaning.” Words of ordinary import in a statute are to be given their

usual and commonly understood meaning, unless it is clear from the statutory language that a

different meaning was intended (Matter of Drew v. Schenectady County, 88 NY2d 242, 246
[1996]). If the words employed by the legislature have a definite meaning, which involves no

absurdity or contradiction, then there is no room for construction and courts have no right to add
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to or take away from that meaning (Matter of Majewski v. Broadalbin-Perth Cent. School Dzst

91 NY2d 577 [1998]; Tompkins v. Hunter, 149 NY 117, 122-123 [1896]; Statutes § 92, p 182).

Petitioners’ property lies in an “A-1.5” district and among the permifted uses are
“Agricuiture,‘ not including the keeping of fowl or farm animals” as well as “Agriculture,
including the keeping of fow! or farm animals” as set forth in Article I of New Paltz’s zoning
ordinance at § 140-8. Although “agriculture” is not defined in §140-4 (the Definitions section),
that section specifically provides, as noted in footnote 1above, that the definitions of words set
forth in other parts of the ordinance should be applied generally. Respondents have concluded
that they are bound by that provision and that the word “agriculture” as used in the
aforementioned phrases is therefore defined by the zoning ordinance at § 140-117.3 and again at
§ 140-134. The Court finds that respondents’ determination is neither irrational, unreasonable,
nor inconsistent with the ordinance and the Court has no basis for substituting another -
interpretation.

Further, even were the Court to decline to g;:ant such deference, the plain language of the
statute would require the application of the definition of Agriculture from the later, specific
sections. As noted above, the “Deﬂmtlons” section of the Zoning Law specxﬁcally prowdes that,
where a definition is not provided, but is defined elsewhere in such Zoning Law, for the purpose
of fhe law the definition from elsewhere within the law Wili apply. Petitioners do not dispute that
the term “agriculture” is defined elsewhere within the Zoning Law, but argue that such
interpretation represents a “superficial and unreasonable” reading, and that, in the event of an
apparent conflict between pgrts of a statutory scheme the si;eciﬁc overrides the general. The

Court discerns no conflict in the instant statutory scheme, despite Petitioner’s argument that, as
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the definitions of agriculture terms of 140-117.3 and 140-134 are specifically limited within

those sections to use within those sections, their use is barred elsewhere within the Zoning Law.

The language referenced within the specific sections does not affirmatively bar the application of
said definitions (via adoption in separate section) elsewhere in the Zoning Law, but only |
references the purpose of the definitions within those specific sections. There is therefore nota
conflict between the “general” and “specific” herein, particularly in light of the general rule of
statutory construction that statutes should be read harmoniously and consistently and to avoid
conflict whenever possible (See, e.g. McKinney’s Cons. Laws of N.Y. , Book I, Statutes, §98 (b);

Alweis v. Evans, 69 NY 2d 199, 204). The language of the statute being clear, the Court need

not attempt to utilize outside sources o determine legislative int;:nt.

Respondents have determined based on this definition that for a land use to qualify as
“agriculture” in the Town of New Paltz “the Town Assessor must be able to determine that
the land on which the use will occur would qualify for an agricﬁlturai exemption in the
Town.” Respondents further have held that the required “agricultural exemption™ is.
governed, in pertinent part, by Agﬁculture and Markets Law § 301-4 which excludes from
“land used in agriculturallpi‘oduction” “Jand or portions thereof used for processing or retail
merchandising of such crops, livestock or livestock products.” Said determination is fully
supported by the sfatutory text.

Petitioners also allege that, even were the Court to find that the language of the
definitions of Agriculture from other Articles of the Zoning Law was appropriately applied,
the ZBA determination should still be overturned as their propaﬁed “farm winery” constitutes

an agricultural use as so defined. Petitioners argue that the land at issue so qualified at the
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