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PRELIMINARY STATEMENT

The plaintiffs’ respectfully submit this memorandun:‘ of law in opposition to the Town of
New Paltz defendants’ motion to dismiss.

There were two other simultaneously filed motions to dismiss by the County of Ulster
defendants and by defendant Kevin Harp. Afier careful consideration, the plaintiffs have elected
to discontinue as against defendant Harp with an express reservation, however, of the facts and
allegations regarding, concerning and surrounding Mr. Harp.

For the sake of brevity and to avoid unnecessary repetition amongst the plaintiffs’ two
memoranda of law in oppdsition, the entire statement of the facts and most of the arguments
reiating to the sufficiency of the alleged causes of action will be contained herein.

The remaining memorandum in opposition to the Cofmty defendants’ motion to dismiss
shall supplement this primary memoranda and will mostly only address issues and arguments

specific to that motion.

STATEMENT OF FACTS

A. Preliminary History

In 1987, the Rivendell brand was established and subseqaently plaintiff Susan Wine
_formed plaintiff Rivendell Winery, LLC (hereinafter referred to as “Rivendell”) and established
and commenced operatiﬂg a viticulture farming operation, which was situated within the Town

of Gardiner, Ulster County. (Compl. 152).! As recognized by the State of New York, a

viticulture farming operation consists of a vineyard upon which wine-making grapes are grown,

"The Plaintiffs’ verified complaint and all exhibits annexed thereto are annexed as Exhibit "1" to
the Declaration of David A. Antwork.
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and a winery, within which such grapes are processed into wine, which is thereafter séld.

In connection with its viticulture operation, Rivendell began operating and maintaining a
vineyard and winery in 1987, and was issued a “Farm Winery License” in connection with same,
by the New York State Liquor Authority. (Compl. §54).

From 1987 through the present, Rivendell rhas won numerous awards and has enjoyed
much goodwill and recognition for the high quality of its product and in 2004, Rivendell wé.s
awarded the Governor’s Cup for the “Best New York Wine” at the annual New York State Wine
Competition, the first, and to date, only Hudson Valley winery to aftain such a-prestigious honor.
(Compl. §%55-56).

Rivendell continued to maintain its fifteen (15) acre vineyard from 1987 until 1994, until
the vineyard was irreparably damaged by severe storms, and had to be removed. (Compl. §57).

After years of attempting to secure a new location with the proper topography, soil and
con(iitions for a new vineyard so that it could resume its wine—grape;-growing agricultural
production, the processing of same into wine, and the subsequent sale of the wine produced, in
January 2007, plaintiff Susan L. Wine acquired two (2) contiguous parcels of land in the Town
of New Paltz, New York, with each parcel consisting of approximately two (2) acres. (Compl.
1958-59).

These contiguous parcels consist of vacant land with satisfactory soil growing conditions
7 and one of the parcels is improved with a recently constructed building which had not been
occupied prior to the purchase of the parcel by plaintiff Wine. (Compl. §61).

On or about January 11, 2007, Ms. Wine leased to Rivendell the two 2-acre contiguous

parcels for a term of ten (10) years for the purpose of operating a New York State farm winery.
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(Ckompl. 962).

Directly contiguous to these two (2) contiguous parcels owned by Ms. Wine, is a parcel
owned by Harry C. Tabak consisting of approximately ten (10) acres. (Compl. §63). On or
about October 16, 2007 a Letter of Agreement was entered intq between Mr. Tabak and
Rivendell concerning Rivendell leasﬁlg this ten (10) acre parcel from Mr. Tabak. (Compl. §64).

Pursuant to the Agreement between Mr. Tabak and Rivendell, “The terms of the lease
will be strictly for agﬁcultural usé, specifically for purposes of growing grapes and producing
wine.” (Compl. §65). The Agreement further stated that terms and other details of the lease will
be “fine tuned” and the lease will be forwarded to the plaintiffs for signature shortly thereafter.
(Compl. 166). |

However, pursuant to this Agreement, in contemplation of executing the lease, Mr. Tabak
grénted the plaintiffs permission to immediately begin preparing the soil for the growing of
cro-ps. (Compl. §67).

It had been, and remains, Rivendell’s intent to utilize the two 2-acre contiguous parcels
leased from Ms. Wine and the ten (10) contiguous acres leased from Mr. Tabak to create a New
York State farm winery on the combined three (3) parcels (hereinafter collectively referred to as
the “premises”)(Compl. 168).

Rivendell.began to cultivate the premises and plant it with vineyards that would grow the
grapes that were to be utilized in the production of its product. Furthermore, Rivendell proposed
to utiliie the existing building on the premises, including the garage, for the production, display
storage, tasting and sale of wine, as well as for offices to be operated in conjunction with the

farm winery, and an apartment for plaintiff Wine and her husband. (Compl. 69).
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B. The Zoning of the Plaintiffs’ Premises

The two 2-acre parcels ownéd by Ms. Wine and the ten (10) acre parcel owned by Mr.
Tabak, which qomprise the “premises” leased by Rivendell for the operation of its farm winery,
are all located within the A-1.5 Zoning District of the defendant Town of New Paltz (hereinafter
referred to as the “Town”).

Agriculture is a permitted use as of right in the A-1.5 Zoning District of the defendant
Town where the entire premises is situated. |

The Zoning Ordinance of the qun of New Paltz §140-4, entitled “Word Usage and
Definitions, contains a list of various terms set forth within the Zoning Oi'dinance, including the
definition of certain permitted uses.

Although “Agriculture” is specifically set forth in §140-8 of the Zoning Ordinance as a
permitted use in the'A-1.5 Zoning District, the term “Agriculture” is not specifically defined in
§140-4 of the Zoning Ordinance of the Town of ﬁew Paltz. |

C. The Plaintiffs Submit a Site Plan Application to

Operate its Viticulture Operation as an
As-of-Right use, Permitted Under the Town Code

In furtherance of their attempt to establish and operate a farm winery on the premises
located in the Town of New Paltz where “agriculture” is expressly a permitted use, on or about
Marc;h 30, 2007 the plaintiffs filed an application with the Town Planning Board forlsite plan
approval. (Compl. §75).

Even prior to doing so, however, the plaintiffs received confirmation from then Town
Planning Board Chairman Donald Malinowski that the plaintiffs’ proposed use was agricultural

in an agricultural zone, thus was a permitted as of right use and no variance or special exception
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permit of any kind would be required. (Compl. §76).

The plamtiffs’ site plan applica;tion conformed with the requirements of the Town of New
Paltz Zoning Ordinance in that it indicated the proposed location of the farm winery including
thé vineyards, the production, storage and retail sale facilities, driveways, landscaping and
parking. {(Compl. §77).

The plaintiffs’ premises wherein the proposed farm winery was to be located is about
one-quarter mile from, upon information and beiief, one of the largest community supported
agricultural projects én Ulster Coﬁnty, known as the Brook Farm Project, and is less than two-
thirds of a mile from, upon information and belief, the largest com producer and exporter in
Ulster County. (Compl. §78).

Furthermore, the plaintiffs’ premises is adjacent to approximately sixty (60) acres of
farmland that is inpluded in Ulster County Agricultural District No.2 and is across the street from
an equestrian facility. {Compl. §79). |

In response to plaintiffs’ site plém applicaﬁon, on May 1, 2007, defendant Wiacek, the
Building Inspector for the defendant Town, sent a letter to the Town Planning Board wherein he -
stated that although a farm winery is not mentioned in the Town zoning code, he does “agree it
is agricultural which is allowed in [zone] A-1.5.” (Compl. §80).

Following this initial determination, however, several high powered and influential
figures located within the Town who own property near the premises, upon information and
belief, sufficiently influenced and pressured the defendant decision makers to change their

determination a full one hundred and eighty degrees. (Compi. §81).



Case 1:09-cv-00547-DNH-DRH Document 35 Filed 09/11/09 Page 14 of 62

.Upon information and belief, one of these powerful and influential individuals was Kevin
Harp who was an Assistant District Aﬁomey for Ulster County and upon information and belief,
was the product of an old, influential family of lawyers residing in or near the Town for several
generations. M. Harp is also a real estate developer of residential parcels along Albany Post
Road, closé to the plaintiffs’ premises. (Compl. §982-84).

Upon information and belief, Mr. Harp, in collusion with others, utilized his notoriety,
power and influence to pressure the defendants into denying the plaintiffs’ as of right agric;ultural
use farm winery, for strictly personal and.economic reasons associated with his own property
and property values. (Compl. §85).

Thus, while the Town planhing‘board was considering the plaintiffs’ site plan
application, defendant Wiacek, in a complete and unreasonable about-face, wrote a letter to the
plaintiffs, dated July 26, 2007, wherein he stated that the proposed farm winery now was nofa -
permitted use within the Town’é A-1.5 zone. (Compl. 986).

Defendant Wiacek stated that since the proposed use was a commercial use, it was not an
agricultural use, and thus could not be permitted within the Town’s A-1.5 zone. (Compl. 87).

Acting with the explicitly stated intent to prohibit local governments from unreasonably
interfering with farming operations within the State, the State of New York has affirmatively
defined agricultural farming operations to include “commercial enterprises,” as set forth within
New York Agriculture & Markets Law 301(11), wherein the State has defined farming
operations as follows:

“11. “Farm operation means the land and on-farm buildings, equipment . . .
handing facilities and practices which contribute to the production preparation

and marketing of crops . . . as a commercial enterprise . . .
New York Agriculture and Markets Law §301(11) (emphasis supplied).

6
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In direct defiance of New York State Law, defendant Wiacek now posited that since the
use of building oﬁ the property would coﬁstitute a business use, it could not be agricultural, and
therefore could not be permitted in the A-1.5 zone. (Compl. $90).

In attempt to support his untenable position, defendant Wiacek pointed to a definition of
“Agriculture” as it pertained to the Town Zoning Qrdinance under Arﬁcle XIIA (Clearing and
Grading Control) and Article XV (Steep Slopes), wherein “Agriculture” is defined as follows:

- All agricultural operations and activities refated to the growing or raising of crops,
livestock products, and agricultural products, as such terms are defined in or governed by

the Agricultural and Markets Law or the State of New York on lands qualified under
Ulster County and NYS law for an agricultural exemption by the Assessor of the Town of

New Paltz. (emphasis supplied).

Based upon Article XV of the Town Code, defendant Wiacek posited that the Town
assessor must determine that the land is eligible for an agricultural exemption in 6rder to be
considered “agricultural.” (Compi. 191).

After several attempts to appeal to defendant Wiacek to reconsider his determination, on
or about September 4, 2007, the plaintiffs appealed to defendant the Zoning Boﬁrd of Appeals of
the Town of New Paltz (hereinafter referred to as defendant “ZBA”) challenging defendant
Wiacek’s July 26, 2007 determination. (Compl. 992).

Public hearings were held by defendant ZBA, and the plaintiffs presented strong and
cogent arguments, and submitted documents in support of their position that the proposed farm
winery constituted a permitted agricultural use under both the Town’s Zoning Ordinance as well
as New York State Agricultural and Markets Law. (Compl. §93).

One of the submitted documents, of tremendous import, was a letter from Patrick Hooker,

the Commissioner of the New York State Department of Agriculture and Markets (hereinafter
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referred to as the “Commissioner”), dated August 6, 2007. (A true copy of this letter is annexed
as Exhibit “A” io the plaintiffs’ verified complaint).
In this letter, the Commissioner set forth the State of New York’s position that, contrary

to defendant Wiacek’s position, the entire operation proposed by the plaintiffs constituted a farm

operation.
As stated by the Commissioner:
As long as the wine that is prepared is composed predominantly of grapes produced on
the farm, the processing and fermentation activity and the on-farm buildings and
equipment which are needed to store and ferment the grapes which are processed on the

farm are part of the farm operation. The on-farm marketing of the wine under these
circumstances is also part of the farm operation. (emphasis supplied).

Recognizing that the plaintiffs would be moving to a new location, the Commissioner
indicaite_d that the New York State Department of Agriculture & Markets would treat the
plaintiffs’ premises as a “start-up” farming operation, that it would take five to six years for their
vines to produce sufficient grapes and further concluded:

Based upon the above described information provided to you, applicable law, and upon

consultation with the Advisory Council on Agriculture, it is my opinion that the use of

land in question for the production of grapes, the fermentation of such grapes to
produce wine and the retail sale of the winery, is agricultural in nature. (emphasis
supplied).

Two months later, after the State had advised the defendant ZBA that the plaintiffs’
intended use of their property constituted an agricultural use, the Ulster County Planning Board
also notified the defendant ZBA that, contrary to defendant Wiacek’s position, the entire
operation proposed by the plaintiffs constituted a farm operation. (Compl. 97).

Ulster County is the county within which the defendant Town is located. (A true copy of

the Ulster County Planning Board’s recommendation letter, dated October 3, 2007 is annexed as
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Exhibit “B” to the plaintiffs’ verified complaint).

The defendant ZBA had specifically asked the Ulster County Planning Board for its
recommendation and interpretation as to whether the plaintiffs’ farm winery was a permitted use
in the Town’s A-1.5 Zoning District. (Compl. §99).

In response, the Ulster County Planning Board, specifically addressing defendant
Wiacek’s determination, stated as follows:

Is a Farm Winery an agricultural use?

We have examined the Building Inspector’s [Wiacek] comment that since the
land that the building occupies is not counted toward the agricultural exemption,
then the use of the building is not agricultural and therefore must be business.

We do not disagree with the statement excluding the land under the building from
the exemption determination. However, [NY Agricultural and Markets Law]
does not determine that buildings used for agricultural production or even sale of
“agricultural products are not agricultural uses on the basis that the lands they sit
on do not qualify for exemption. Indeed, many buildings not part of an
exemption enjoy AML recognition and protection as agricultural uses...
[Wiacek’s] conclusion that the lack of exemption for lands under the winery
building makes the use non agricultural (“a business”) is not supported by the
way the AMI determines agricultural use of structures. Taken further,
[Wiacek’s] determination would affect the agricultural use classification under the
Town statute of bamns, farmstands, and farmworking housing since the lands they
sit on also do not qualify for an exemption.

Finally, it would appear that the New York State Department of Agriculture &
Markets Commissioner Patrick Hooker, upon consultation with the Advisory
Council on Agriculture, has determined that both the use of land and the process
of producing wine and its sale are agricultural in nature...

The evidence suggests that a farm winery is an agricultural use within the
Town’s zoning statute as it relates to the Town’s plans. Support may also be
found in the interaction between the zoning statute and the AML.

(empbasis supplied).
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The Ulster County Planning Board concluded that “[wlithin the confines of the AML, as
referenced in the Town Statute and within the Town’s own planning documents, the ZBA has
support to determine that the use is agriéultural in nature and in fact” (emphasis supplied).

| Notwithstanding the foregoing, on or about December 18, 2007, the defendant ZBA
unanimously voted to uphold the July 26, 2007 intérpretation of defendant Wiacek and deny the
plaintiffs” appeal, in direct contravention of New York State Law, the affirmative determinations
of the New York State Commissioner of Agriculture and Markets, the Ulster County Planning
Board and a myriad of opinion letters from scholars, elected officials and persons in the industry,
~ all supporting the plaintiffs* position. (Compl. 1102).

In making itsr decision, the defendant ZBA presented absolutely nothing to contradict the
determinations and recommendations in sppport of the plaintiffs’ position and the entire process
by which this vote and decision took place was highly suspect. (Compl. §]103-104).

One week prior to the December 18, 2007 vote and decision by the defendant ZBA, a
work session was held on December 11, 2007. At this work session, three of the five members
of the defendant ZBA, namely defendants Donovan, Schwartz and Clock, unequivocally
indicated that they were prepared to grant the plaintiffs’ appeal and vote to overturn the
determination of this building inspector, defendant Wiacek. (Compl. 1103).

However, a mere one week later, all {five members of the defendant ZBA, including
defendants Donovan, Schwartz and Clock, voted to deny the plaintiffs” appeal, thus upholding

the determination of defendant Wiacek without any further discussion of the matter whatsoever.

(Compl. 7106).
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